[image: image1.jpg]Probation | Family Courts

napo




4 Chivalry Road, London, SW11 1HT

Telephone 020 7223 4887

Fax 020 7223 3503

www.napo.org.uk

Email: info@napo.org.uk
Westminster Hall debate - The implementation of TR 
A briefing note from Napo - the Trade Union and Professional Association for Probation and Family Court Staff
Introduction
It is now almost 12 months since the formal creation of the 21 Community Rehabilitation Companies (CRCs) and the establishment of the new National Probation Services (NPS). Napo believes that the fundamental flaws in the then Secretary of State Chris Grayling’s vanity project, are already evident in terms of their impact upon service delivery.
Unlike Grayling’s rationale for introducing Transforming Rehabilitation, this interim analysis by Napo isn’t dogmatic or politically motivated – Napo have demonstrated, since withdrawing from our Judicial Review in January 2015 following the MoJ sharing its risk analysis with us (still subject to judicial restrictions), that we are determined to continue engaging constructively with both the CRCs and the NPS in the interests of our members and their clients. However, part of our duty as a professional association and trade union is to highlight problems that make the probation service structurally unstable and vulnerable, not least to any significant further budgetary constraints. As detailed below the risks are especially pronounced in the National Probation Service, for reasons that were thoroughly self-evident prior to Chris Grayling signing the contracts in December 2014.
Background
The CRCs were created primarily to address new work arising from probation supervision being extended to clients leaving prison after serving less than 12 months in custody. This group were historically much more likely to reoffend, at least in part because they got very little statutory help and support. The probation service, including Napo, supported extending statutory support to this group with adequate funding. Had consultation taken place around how this could have been achieved, other genuine alternative methods would have emerged but it was evident from the outset that Grayling was fixed upon the PbR outsourcing model.
Probation Trusts were highly successful organisations, with a good record of reducing reoffending. They had won European wide awards for public service and all of the Trusts had been recognised as either good or outstanding by recent inspections, prior to the Transforming Rehabilitation (TR) revolution. In particular, Trusts had established good local partnerships with other agencies, including the private sector,  that were embedded and producing results - including police, health, drug and alcohol agencies, employment services and housing bodies. In a number of Trusts (e.g. West Mercia and the Willowdene project) these partnerships had extended into innovative work with the third sector addressing and supporting the same group of clients that the TR “revolution” targeted. One of the critical failings in the TR process was the failure to support charities and those already working with these clients and risking the innovation that was already evident. Indeed a major review by the Third Sector Review group indicates that they believe the procurement process was incoherent and meant that Third Sector providers who were supposed to have opportunities to engage in TR were disenfranchised and seen merely as 'bid candy.'
A number of significant challenges were immediately obvious with the TR programme model. Firstly, the market place was not interested in taking over the management of high risk offenders for the limited profits associated with managing the target group. Further, the MoJ had been heavily criticised by the PAC and NAO about their poor management of previous contracts in courts, community payback, electronic monitoring (tagging) and the quality of some provision in private prisons and detention centres. There was therefore limited political support for privatising everything, hence the 'split'  solution. 
A number of probation experts (e.g. Joe Kuipers from Avon and Somerset and Sue Hall from South Yorkshire and the Probation Association) argued that splitting probation into two distinct groups was worse and more risky than actually selling all of the service to private providers. The split in the service creates challenges, some of which with great patience, efforts and commitment from all stakeholders going forward could be managed (e.g. common professional standards across the service managed via negotiation and contract compliance) but a world full of goodwill will not address insurmountable structural flaws arising from the split, including:
· Local service delivery and management of clients
· Bureaucracy and inefficiency, with additional processes generated to manage the allocation of cases and accountability
· Sub-standard internal communications, especially founded upon outdated and unstable technology within NOMS
· Inefficient management of staff due to internal competition which undermined morale and professional unity
However, the greatest flaw was rushing the whole programme through to meet a strict political timetable, without any adequate testing or piloting (and by ignoring any inconvenient lessons emerging from even the limited re-offending management pilots such as in Doncaster and Peterborough prisons and the several projects on Community Payback that were abandoned by the MoJ), the MoJ also failed to establish workable, sustainable contracts with the CRCs. These are already the subject of significant challenge from the new CRC owners. Equally, in their haste to successfully establish the CRCs, all efforts and energy were focused upon the contract share sale and very limited evidence emerged of any serious planning or risk assessment of the future management of the newly ‘nationalised’ National Probation Service.
Basic assumptions wrong
With no piloting or credible assessment of what the new work meant or involved, the allocation of budgets and staff was largely guesswork. Initially, the NOMS stated that 70% of work was expected to be transferred to the CRCs as only around 30% of total clients would be classed as high risk. This was not a scientific assessment and very quickly it was evident that this didn’t translate – the staffing split soon became 50:50 with on-going confusion about where some work should sit. Since the split the NPS has had to recruit heavily for Probation Officers, in many cases these are expensive agency staff, and we expect a new tender to be issued inviting preferred providers. Workloads are dangerously and unsustainably high in many areas, as recognised in the most recent HMIP Probation inspections. Some areas (e.g. London) were already struggling with over 250 vacancies and the use of agency staff has driven up costs but no scope was given for this in any financial or staffing modelling. 
The current staffing levels and reliance on expensive agency staff is simply not sustainable or value for money for the taxpayer and a case needs to be made to the Treasury for emergency support for the NPS.
Likewise, no workable solution or accommodation was made to find a way around court reports being met through sessional ‘overtime’. This was non-pensionable in the final salary model but from 1st April would have become pensionable (this fact is recognised but still not addressed and is becoming the potential source of an expensive dispute across the service) on 1st April 2014. No extra cost was built in for this but as critically the work was done by staff who would from the split, be potentially working for both the CRC and the NPS – it is a cost and complication that falls entirely upon the NPS and NOMS to resolve.
Risk
Furthermore, despite warnings from Napo and others, the allocation of risk was also problematic. The tools for measuring risk had to be refined, developed and tested to make them commercially robust. This was difficult and again, following the TR implementation process there are a greater proportion of cases being deemed high to medium risk than the original 70:30 assumption. 
Moreover, the definition of medium risk became far more important and critical than before and, as predicted, sits with the CRC and not with the NPS as the original modelling suggested. Even if the NPS retains responsibility for initial case assessment (itself a cost and burden not adequately budgeted for) once a case is passed to the CRCs they can decide if the risk changes. 
If they have geared their operating model solely around the management of low risk clients there is no incentive for them to spend disproportionate resource, effort, time and risk in managing more difficult medium risk cases. If the CRC decides they don’t have the resources to meet the tough clients particular needs they can (and are) passing the case back to the NPS pleading ‘too difficult’. The contract however, still pays the CRC for the management of the offender who has been batted back to the NPS (whilst removing them from their statistics) if they go on to reoffend whilst under the NPS supervision, further incentivising contractual risk transfer over public risk accountability. In short, the contract allows CRCs to pass back tough cases and still get paid (fee for service). Only the most naïve would not expect CRC shareholders to insist on their management taking advantage of this opportunity.
Accordingly, the NPS is and will continue to get a far higher amount of work than anticipated. This now fundamentally destabilises the NPS, as its costs are inevitably higher whilst the fixed nature and length of the contracts mean the scope to reduce NOMS costs while they have regular interface with the CRCs, is very limited.
To make matters worse, other probation wide costs are now emerging, many of which were again predicted but ignored as inconvenient during the dogmatic share sale. Three examples are:
· Legacy equal pay issues that need to be addressed across the NPS and CRCs;
· Additional redundancy costs arising from the delayed letting of contracts;
· Forecasts for work in the initial period of the contract compared to the reality.
Staff are being squeezed due to Legacy Pay Issues
Probation uses an old fashioned system of long incremental pay scales based upon broad professional boundaries. These are as much as 27% in length between top and bottom. When implemented there was an assumption that staff would move through the ranges by a minimum of 4% p/a plus any headline increase in the rate for the job (contained by public sector pay constraint since 2008). However, contractual entitlement is limited to 1% p/a as a minimum and since 2010, the Government stuck to the contractual minimum. This means that the system has broken down. During the same period the profession has become increasingly female (e.g. intake for newly qualified probation officers immediately after the split had a (9:1 female to male ratio). 
With it taking over 25 years to potentially progress from the entry point to the rate for the job, equal pay claims are increasingly likely. Widespread organisation and re-organisation amplifies and accelerates the risk in this regard, as does creating an internal market for staff and lowering morale. 
However, with the Secretary of State having underwritten legacy legal costs, NOMS could end up footing the bill for pay reform across the NPS and CRCs. They are seeking to avoid this by undermining the service bargaining arrangements enshrined in the contracts and staff transfer agreements. If this strategy is successful NPS/NOMS will struggle to meet their own higher pay costs and equal pay risks and will struggle with recruitment while CRCs negotiate new independent solutions for their staff.
Additional funding needs to be made available to assist the NPS In dealing with his problem.
Additional Redundancy Costs
Recently, the Probation Unions have had cause to lodge formal disputes with the National Negotiating Council on account of one of the CRC owners (Sodexo)' refusing to honour the terms for Voluntary Redundancy under the National Staff Transfer and Protections agreement.
Staff were instead forced to choose an inferior voluntary severance scheme at significant financial loss, and in another blatant attempt to sidestep their responsibilities, the contractor has now signalled its intention to ignore the compulsory redundancy policies that transferred with staff on the basis that they had no sight of these in the Pre-share sale data room set up by the MoJ!
In a letter to the probation unions Under-Secretary of State Andrew Selous has indicated that this is not a contractual matter; a position that is being disputed by the unions who believe that the Minister has been badly advised by his officials. Staff terms and conditions should be honoured and the MoJ should be policing this as part of their contract management.
HMIP reports
It is expected that the Ministers will cite the latest reports from Paul Wilson as evidence that it is too early to form a judgement about TR and that it will be another 2/3 years before the public can see evidence of the effectiveness of these reforms.
Whilst not disputing the valuable work of HMIP, Napo believes that this is a wholly unsatisfactory analysis which will assist this Government in their attempts to gloss over the failures of TR. It is a grandiose social experiment that has destroyed a proud and highly efficient system of integrated offender management, one that has cost the taxpayer untold millions and lined the pockets of unaccountable consultants. Most of all it has failed to deliver the so called innovative reforms that were promised and, as is increasingly becoming clear, has been implemented on the back of a fundamentally flawed and less than transparent procurement exercise.
Nevertheless Napo is trying to engage with a number of stakeholders to address the problems highlighted above, and believe that an independent post-implementation enquiry into TR will assist everyone’s efforts to arrest the substandard performance levels. Napo stands ready to give full co-operation should the Secretary of State order this to happen.
Napo does not believe that we can afford to wait 2-3 years for the situation to resolve itself when the consequences of a failing probation service are so critical to public safety. Solutions to repair the damage done must be found and implemented as a matter of urgency.
Transparency
In a letter written by the Under Secretary to the Justice Select Committee, the Minister claims that he is putting measures in place to improve transparency.  Napo fully supports the need for probation services and the CRC contracts and their performance to be publicly available. 
As such we strongly recommend that private probation providers are made to comply with Freedom of Information requests so that they can be openly scrutinised by MPs and the public on their service delivery and performance. We also call on the government to disclose the details of the 21 contracts in the public domain so that they too are open to scrutiny.
Service Delivery
Our members continue to inform us of their concerns about service delivery. In the NPS this is of particular concern with regards to providing Court reports. The MoJ is proposing a reduction in the number of full reports delivered to Courts and a greater reliance on oral reports (where a client is interviewed on the day and a verbal report is provided to the Court). Oral reports by their very nature do not allow for a full risk assessment to be carried out by Probation staff nor any information that is held by other agencies to be collected. As such they should be used on low level, first time offences only. However, the push to use these types of reports in the majority of cases will see them being used for wholly inappropriate offences. We are already aware that due to pressures on staff and staff shortages these reports are being used for sexual and domestic violence offences. These cases are complex and have underlying risk issues that need to be fully investigated prior to sentencing. Children services and the police may need to be contacted to see if there are ongoing risks to children and victims. Without this information it is impossible to manage the case effectively or safely or propose the most appropriate sentence to the Court. 
A number of the CRCs have now disclosed operating models which Napo believes are unsafe and untested. Sodexo for example is proposing to use call centres and machines for offender supervision rather than face to face contact with clients. This goes against all evidence to date which has shown that the relationship between a client and their officer is crucial in encouraging desistance from crime. It is also the best way to identify risk issues such as a return to substance misuse. 
Sodexo have also proposed a change to their office design. They want to move to open plan offices with an open reception desk and small booths for clients to be interviewed in. This design has not been consulted on adequately to date and raises a number of health and safety issues for staff and clients as well as removing all privacy for clients when they are being asked to disclose sensitive information about themselves and their offence. Sodexo has agreed to review these plans following discussions with Napo, however, it is another example of how providers are rushing in with new ideas with little thought to service delivery and a focus purely on reducing their costs. 
The MOJ needs to assess all proposed operating models to ensure they are safe and support staff in holding employers to account with regards to health and safety for staff, clients and the public. 
What is needed?
· Open engagement between the unions and senior MoJ and NOMS management and stakeholders to identify ways to resolve some of the urgent performance issues arising in the NPS.
· A full post-implementation review of TR and the contracts and performance of CRC providers since 1st February 2015.
· A properly funded NPS that is sustainable and effective at managing some of the most dangerous offenders. This should include funding for ICT that is fit for purpose.
· Effective contract management including a full analysis of CRC operating models to ensure a safe delivery of service that focuses on public protection and rehabilitation and not just cost cutting exercises.
· That all CRC owners to be made subject to freedom of information requests so that their performance can be scrutinised by MPs and the public.
· Robust and fully open contract management to ensure that providers are adhering to staff terms and conditions as underwritten by Ministers.
· A mechanism being put in place that will enable who are made redundant in CRCs to be able to swiftly transfer over to the NPS at the same grade as they were prior to the split. This would not only ensure that skilled staff are not lost to the service but also to help reduce the pressures in the NPS caused by staff shortages.
Napo 
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